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Business profits Independent personal services/professional services

taxed only in the 
state where the 

company did 
business

 taxed only in the worker’s state of
residence provided that he doesn’t stay
for an aggregate period of over 183 days
in any 12 months



1601-FQ: A GOOD SOURCE OF INFO!



NEW RATES ON PASSIVE INCOME 
FOR RESIDENT FOREIGN 

CORPORATION
[SEC 6 & 7 CREATE LAW] [RR 5-2021]

EFFECTIVITY 
DATE

NEW 
RATE

OLD RATEPASSIVE 
INCOME

April 11, 
2021

15% subject 
to Tax 

Sparing Rule

5%/10%CGT on CG 
derived on sale of 
shares of stocks 

not traded in LSE

April 11, 
2021

15%7.5%
FWT on interest 

income from 
FCDU



NEW RATES ON PASSIVE INCOME-
NON-RESIDENT FOREIGN 

CORPORATION
[SEC 6 & 7 CREATE LAW] [RR 5-2021]

EFFECTIVITY 
DATE

NEW 
RATE

OLD 
RATE

PASSIVE INCOME

Jan 1, 202125%30%Gross income from all PH sources 
such as interest, dividend,  rent, 
royalty, salary, premium, annuity

April 11, 
2021

15%5%-
10%

Capital gains from sale of shares of 
stocks not traded in LSE

Jan 1, 202125%-
15% on 

tax 
sparing

30%Inter-corporate dividends received 
from domestic corp.



NEW RATES ON PASSIVE INCOME-
DOMESTIC CORPORATION

[SEC 6 & 7 CREATE LAW] [RR 5-2021]

EFFECTIVITY 
DATE

NEW RATEOLD RATEPASSIVE INCOME

ExemptExemptInter-corporate dividends 
April 11, 

2021
25% or 20%
or exempt 
subject to 

Sec. 5 RR 5-
2021 

conditions 
on qualified 
activities for 
participation 
exemption

30% 
unless 
TTRA

covered

Foreign-sourced dividends 
from non-resident foreign 
corporations



ON ISSUE ON PRESCRIPTION OF 
WITHHOLDING TAXES



• Withholding tax assessments are subject to prescription
• Citing SC case CIR VS La Flor Dela Isabela, Inc, G.R. 211289 

Jan 14, 2019
• CTA held that withholding tax assessment is not merely an 

imposition of penalty on the 
withholding agent

• collection of withholding taxes falls squarely within the 
purview of SEC 203 NIRC 

• 3-year prescriptive period under SEC 203 NIRC, thus, applies to 
withholding tax assessments [PET PLANS, INC. VS CIR, CTA CASE 10002, MARCH 23, 2023]





Our foreign affiliate 
charges us for interest 

on loans. Is there a need 
to secure TTRA or RFC?



KNOW WHAT INTEREST IS 
COVERED UNDER TREATY 

RELIEF



Interest

BIR Form 0901-I

• Duly executed contract• Bank documents/certificate of
deposit/money transfer
evidencing remittance
of the loan

• Proof that the debt-claim
in respect of which
interest is paid is not
effectively connected with
permanent establishment
of foreign enterprise

• Proof that interest
rate is arm’s length, if
debtor & creditor are
related parties

Prescribed Application Form:

DOCUMENTARY REQUIREMENTS
Original or certified true copy of documents 





Tax on Nonresident 
Foreign Corporation

pay tax equal to
25% of gross
income received
during taxable
year from all
sources within
PH

Sec 28 (B)(1) NIRC



TAX TREATY APPLICATION 
WITH BIR ITAD



Who may avail of treaty benefits?

At least one of the
parties involved in the
transaction should be
resident of the
contracting state (PH)
(Country of Residence
of income recipient)





STREAMLINING THE PROCEDURES & DOCUMENTS 
FOR THE AVAILMENT OF TREATY BENEFITS 

RMO 14-2021 [MARCH 31, 2021]



Withholding agent/income payor
may rely on submitted BIR Form
0901 or Application Form for Treaty
Purposes

Tax Residency Certificate (TRC)

duly issued by foreign tax authority
& relevant provision of applicable
tax treaty

RMO 14-2021





For purposes of 
determining whether to 
apply reduced rate of, 

or exemption from, 
withholding at source 
on income derived by 

nonresident TP from all 
sources within PH



 To confirm such tax
exemption & avoid future
tax assessments

 filing for Tax Treaty Relief
Availment in BIR National
Office – ITAD

may be necessary or
required



Comparing RMO 14-2021 against its
predecessors (RMO 30-2002, 72-2010 &
08-2017), there are new general & specific
documentary requirements that must be
submitted to avail of treaty relief



General requirements

(1) bank documents, certificate of deposit,
telegraphic transfer, telex or money transfer
evidencing payment or remittance of income
(2) withholding tax return with “Alpha-list of
Payees
(3) proof of payment of withholding tax



(1) certificate of completion of projects
signed by recipient & withholding
agent/payor (i.e. performance of services)

(2)Invoices issued by income recipient

Some Specific Requirements



CHECKLIST OF 
GENERAL & 

SPECIFIC 
REQUIREMENTS

















 15% dividend rate if recipient is beneficial
owner of dividends

CORTT Form is not required 
anymore. RMC 14-2021

request for confirmation
shall be filed by withholding
agent depending on the type of
income. RMC 77-2021



CASH DISTRIBUTION
RECEIVED BY MERCURY MEDIA 

ARISING FROM PDRS ISSUED 
BY ABS-CBN HOLDINGS IS NOT 

CONSIDERED AS DIVIDEND, 
THEREFORE, IT IS NOT SUBJECT 
TO A LOWER TAX RATE OF 15%

[BIR RULING ITAD 009-2024, FEB 21, 2024]

CASH DISTRIBUTION
RECEIVED BY MERCURY MEDIA 

ARISING FROM PDRS ISSUED 
BY ABS-CBN HOLDINGS IS NOT 

CONSIDERED AS DIVIDEND, 
THEREFORE, IT IS NOT SUBJECT 
TO A LOWER TAX RATE OF 15%

[BIR RULING ITAD 009-2024, FEB 21, 2024]



❏Mercury Media is a non-resident 
foreign corporation & PDR holder

❏ 1 share of ABS-CBN Holding in 
ABS-CBN corresponds to 1 PDR

FACTS

❏ PDR holder may be considered a 
shareholder & a recipient of 
dividends if he/she/it has the 
option to purchase the shares 
underlying the PDR

PDR



 Dividends paid by a domestic corporation to a
nonresident foreign corporation (NRFC) are subject
to income tax of 15% provided that country of
residence of NRFC shall allow tax credit against the
tax due from NRFC taxes deemed to have been paid
in PH equivalent to 15% [SEC 28(B)(5)(b) NIRC]



❏ PDR holder allowed by PH law
to own the underlying shares
& may exercises the option to
purchase the said shares

❏which makes him eligible to
receive dividends



 PH Constitution limits ownership &
management of mass media, such as
ABS-CBN, to Filipino citizens or entities
fully owned & managed by Filipino
citizens



❏ Is not corporation wholly owned
by Filipino citizen

❏ Does not have any option or
right to purchase or own, any
share of a corporation

❏ Does not have legal right or
option under PDR instrument to
purchase the underlying ABS-
CBN share



❏ Cash distribution received by
Mercury Media from ABS-CBN
Holdings are not cash dividend
subject to lower tax rate of 15%

❏ Cash distribution are interest
subject to 30% [25%]

DECISION/RULING







ROYALTY & BUSINESS PROFITS PAYMENTS TO 
NRFC ORGANIZED & DOMICILED IN HUNGARY 

ARE SUBJECT TO TAX TREATY RELIEF
BIR ITAD RULING NO. 56-20, JULY 15, 2020



FACTS
• H CO. is a NRFC organized & domiciled in 

Hungary

• NRFC has no PE in PH
• Payments are for share in
Channel Net Revenues 

- Meets the definition of royalties as 
provided in the Ph-Hungary tax treaty
Ad Net Revenues

- Business profits being in the ordinary 
course of business



• Ph-Hungary Tax Treaty provides the lowest rate 
at 10%; hence, royalty payments to Hungarian 
NRFC are subject to 10% instead of 30%



• Given that there is no 
PE in PH

• business profits are 
exempt from income 
tax

Income Tax



BIR RULING 
672-19

❏ income payments to 
NRFC on software 
distribution taxable at:

❏ 25% & 
❏ 12% VAT
❏ provision for service



❏ E Co., a Singapore Company =
income payments related to
services performed outside PH in
connection to Software
Distribution Agreement
executed with V Co. (PH
domestic entity) shall:

BIR 
RULING 
672-19

❏subject to income tax 
❏withholding tax & 

VAT in PH 



❏ E Co. is organized 
under SG laws

❏ not registered as corp. 
or as partnership in PH

❏ as evidenced by SEC 
Certification of Non-
Registration

BIR RULING 672-19, OCT 30, 2019



NRFC
PH income tax of 
30% [now 25%] 

Gross income (all 
sources within PH)

TAX SITUS 
RULE

source of income is  
property, activity or 

service that 
produced the 

income



❏ request for 
confirmation

❏ tax treaty relief 
application

❏ In the absence, BIR
will impose 25%
FWT

Foreign licensor/owner = resident of country
which has existing tax treaty with PH

❏ income to such owner are subject to
reduced tax rates

❏ For such lower tax rates under Tax Treaty, 
BIR requires



SEC 108 (A) NIRC
❏ VAT shall be imposed 

on gross receipts 
derived from sale or 
exchange of services & 

❏ use or lease of 
properties 

❏ exchange of services = 
performance of all 
kinds of services in PH 

❏ for others for a fee, 
remuneration or 
consideration





ff transactions shall be subject to 12% VAT:
1. Royalty payments for use of copyright over 

software
2. Payments made  to resellers/distributors 

or retailers who are engaged in trade or 
business of distributing or selling software

3. Payments for services rendered in PH in 
connection with purchased software



❏ If payments are made to
non-resident
licensor/reseller/distributor

❏ person in control of
payment

❏ required to withhold VAT
for & on behalf of non-
resident licensor

❏ licensee may claim VAT
withheld as its input tax
upon filing its VAT return



RMC 77-2003

Local subsidiaries, resellers & distributors-local end-user
may acquire license to use software, authorized by
foreign licensor/owner of software to distribute its
products in PH
❏ Payments made by end-user as royalties are treated

as business income=30% [now 25% or 20%] on net
taxable income of domestic corp.

TAXATION OF DIFFERENT CLASSIFICATION OF 
PAYMENTS RECEIVED AS CONSIDERATION FOR 

SOFTWARE



❏ end-user=withhold 2% income tax of gross amount of 
payments 

❏ which shall be creditable against tax due on taxable 
income of local subsidiaries, resellers, or distributors 
(Sec 2.57.2) 

❏ provided that end-user is any of the ff. persons 
required to withhold such tax:

❏ (a) juridical person, whether or not engaged in trade or 
business

❏ (b) individual, with respect to payments made in 
connection with his trade or business

❏ (c) government office including GOCC, provincial, city, 
or municipal government & barangay RR 2-98



TAXATION OF DIFFERENT CLASSIFICATION OF 
PAYMENTS RECEIVED AS CONSIDERATION FOR 

SOFTWARE

RR 2-98

payments made
by end-user to
local
subsidiaries,
resellers, or
distributors

❏ passive 
income

❏ subject to 
20% final 
income tax
based on 
gross amount

NOT RESULT in 
income derived 
from ordinary 

conduct





BIR ITAD RULING 004-24, FEB 23, 2024





The Case: TicketNet & MyMusic Korea Gangnam

❏ TicketNet, a Philippine company, made payments to MyMusic
Korea Gangnam (MyMusic) for services rendered

❏MyMusic is a Korean company located in Gangnam, a renowned
high-street district in Seoul



T. Co.'s Request & Agreement Details

 Confirmation of income tax exemption for payments to 
MyMusic, a non-resident foreign corporation (NRFC)

 Basis: Article 7 (Business Profits) & Article 5 (Permanent 
Establishment) of the Philippine-Korea Tax Treaty

MyMusic's Role:

 Designates Ticketnet as its ticket outlet in PH
 5%-6% based on gross ticket sales



Concerts/Shows



Concerts/Shows



BIR's Initial Findings

❏ Absence of a Permanent Establishment (PE) in PH:

❏MyMusic doesn't have a physical or legal presence in PH that conducts
business

❏ Think of it like Smart Araneta Coliseum in PH-a permanent establishment
for hosting events

❏MyMusic doesn't have an equivalent presence in PH
❏ This supports income tax exemption under Article 7



Withholding Agent's Responsibility

● Role of Ticketnet:
● Acts as a withholding agent
● Must withhold tax on income accrued to MyMusic before 

remittance



VAT on Ticket Sales

Final Withholding VAT:

● Ticket revenues derived by MyMusic are subject to 12% Final 
Withholding VAT (FVAT)

● Justification: Services deemed consumed in PH



Philippine Tax Laws & FVAT

❏ Under PH tax laws
❏ services consumed in PH may be subject

to FVAT
❏ regardless of where they are performed

❏ Income payments to MyMusic are 
subject to withholding tax

❏ Ticketnet must withhold the tax before 
remittance

❏ Ticket sales are also subject to 12% FVAT





ROYALTY INCOME IS SUBJECT TO 25% TAX FOLLOWING 
THE NON-APPLICABILITY OF THE MFN CLAUSE

BIR RULING ITAD 044-21, SEPT 29, 2021



RENTALS FOR MACHINERIES & OTHER EQUIPMENTS 
ARE SUBJECT TO 7.5% INCOME TAX BASED ON 

GROSS RENTALS OR FEES
BIR RULING ITAD 044-21, SEPT 29, 2021



BUSINESS PROFITS OF AN NRFC ARE TAXABLE 
IF ATTRIBUTED TO PE IN PH

BIR RULING ITAD 044-21, SEPT 29, 2021



Diebold Philippines, Inc.

Are royalty payments made by Diebold PH to
Diebold US subject to 10% preferential income
tax rate pursuant to MFN clause under PH-US
Tax treaty?



MFN clause not applicable
royalty income derived by Diebold US shall be
subject to 25% income tax rate

two conditions must be met for MFNC to apply
(1) similarity in subject matter &
(2) similarity in circumstances in the payment of tax

Diebold Philippines, Inc.



rentals for the use of machineries & other
equipment subject to 7.5% of gross rentals or
fees

Diebold Philippines, Inc.

Also subject to 12% FVAT



business profits of Diebold US shall
be taxable only in US unless it has PE in PH

Diebold Philippines, Inc.







INCOME OF NRFC IS TAXABLE IF IT HAS PERMANENT 
ESTABLISHMENT IN THE PHILIPPINES; 

INCOME PAYMENT TO NRFC MAY BE SUBJECT TO 12% FVAT 
PURSUANT TO PHILIPPINE-JAPAN TAX TREATY; EMPLOYMENT,  
IF EXERCISED IN THE PHILIPPINES FOR MORE THAN 183 DAYS, 

IS A TAXABLE TRANSACTION IN THE PHILIPPINES

BIR ITAD RULING 036-21, JULY 9, 2021



SERVICE FEES SUBJECT TO 25% FWT DUE 
TO CREATION OF PERMANENT 
ESTABLISHMENT





NRFC consistently furnished
consultancy services in PH through its
employees for more than 6 months or
180 days in any 12-month period
beginning 2012



005.2022

SUBJECT: Request for Review of BIR
International Tax Affairs Division (BIR-ITAD)
Ruling 036-2021 dated 9 July 2021



REQUEST

BIR-ITAD Ruling ITAD 036-21

6 MONTHS OR 
180 DAYS in any 
12-MONTH period 
beginning 2012



Avoidance of Double
Taxation & the
Prevention of Fiscal
Evasion with Respect
to Taxes on Income



FACTS

❏ Is a corporation duly organized &
existing under & virtue of PH Law

❏ Is a NRFC organized & existing under
the laws of Japan.



❏ through predecessor-in-interest, entered into
Operation & Maintenance Consulting Agreement
(Service Agreement)



Filed a Tax Treaty Relief 
Operation 

DECEMBER 04, 2014



Takeshi 
Higashijima Ikeno 

Yasutomo
Takaki 
Ishii

❏ Performed service for more than 183 days in 2013, 2015, 
2016, 2017 & 2018

❏ Nonresident alien 
individuals not 
engaged in business 
or trade in PH

SEC 25 (B) NIRC



SECONDMENT AGREEMENT & 
MEMORANDA FOR SECONDMENT 

AGREEMENT







 OECD Commentaries reveal that during the
secondment period, the secondment individuals
considered employee of SRPC & not represent
KEPCI

 SA provides seconded employees & will be
assigned to the operations & maintenance of
the Power Facility in the Philippines



Senior Vice President for Operation Site Administrator Secondment Employee

 Secondment is under the
provision of SRPC & not the
KCPI



❏ SRPC shall pay the salary & other compensation to
the second employees together with transportation,
accommodation & all the other expense

❏ SRPC can the seconded employees if ever the
performance duties is unsatisfactory or
inappropriate



❏ KCPI consultancy service to SRPC not exceed up to
180 days per year, based on the details above

❏ KCPI does not have any permanent establishment in
the Philippines



❏ In service that have been rendered in the Philippines
are subjected to 12% VAT under SEC 108(A) NIRC

❏ As noted in Request for Review, KEPCI & SRPC did not
request for the exemption of 3 individuals as
SRPC considered them as their employees

❏ Withheld the appropriate taxes



DEPARTMENT OF FINANCE

Petition for review is GRANTED

❏ Upon investigation, it will be disclosed that
the facts are different, then this ruling
shall be considered NULL & VOID



SERVICE FEES PAID BY DOMESTIC CORPORATION 
TO NRFC ARE EXEMPT FROM FWT & FVAT UNDER 

TAX TREATY AGREEMENT

BIR ITAD RULING 035-21 ,  JULY 7 ,  2021





entire duration of Service Agreement

no employee was sent to PH
not deemed to have PE-exempt from 

income tax
will perform services in Singapore
exempt from VAT



BIR ITAD RULING 033-21, JUNE 18, 2021

SERVICE FEES PAID TO JAPAN NRFC WITH NO 
PE IS EXEMPT FROM FWT & FVAT THOUGH 

THERE IS SERVICE RENDERED IN PH SINCE TP 
IS PEZA



Philippines-Japan Tax Treaty 
PARAGRAPH 1, ARTICLE 7:

profits of enterprise of Contracting 
State shall be taxable only if there is 
an existing permanent 
establishment situated therein & 
profits are attributable to 
permanent establishment

PARAGRAPH 1, 2, AND 6, ARTICLE 5:



PHILIPPINE SINTER
CORPORATION 

12% VAT 
exempt

Even if the services are performed in PH

REGISTERED



❏ENTITY CONDUCTING BUSINESS IN PH FOR
MORE THAN 183 DAYS THROUGH ITS
PERSONNEL ARE DEEMED TO BE MAINTAINING
PERMANENT ESTABLISHMENT

❏FOREIGN CORP CREATED WITH PERMANENT
ESTABLISHMENT IS CONSIDERED A RESIDENT
FOREIGN CORP, THUS, SUBJECT TO INCOME TAX
& VAT

DOF OPINION 007.2019
JUNE 3, 2019



BIR

❏ Service fees subject to 
income & VAT

❏ RP International 
Resources Pte. Ltd. 
(RPIR), a foreign corp 
organized & existing 
under SG laws 



RPIR & ASPL, entered a 2-year Professional
Service Agreement (PSA), the former agreed to
pay PF to the latter & its affiliates

❏ performance of services by RPIR employees in
PH for more than 183 days created PE subject
to Income tax & VAT



ARGUMENTS:
❏No PE, personnel who were deployed 

were not its employees

❏PSA is not conclusive proof of an
employer-employee relationship

❏merely performed “recruitment”
services, to liaise with 3rd parties who
are actual employers of experts



“personnel” refers to 
persons who, in one 
way or another, are 
dependent on the 

enterprise & conduct 
enterprise’s business



RULING
❏ there are factors indicative of RPIR’s control &
❏ said personnel are dependent on RPIR
❏ in one way or another, in conducting its

business in PH

❏ RPIR failed to name & disclose various third-
party providers

❏ these experts are deemed personnel of RPIR



RULING
❏ services performed by these personnel for more than

183 days in PH create PE herein &
❏ therefore, subject to income tax & VAT

❏ RPIR is RFC since it deployed personnel to API for
909 days

❏ which implies continuity of its commercial dealings &
arrangements within PH





TAX TREATY DOES NOT APPLY TO PERSON WHO 
IS NEITHER RESIDENT OF OR BOTH OF THE 

CONTRACTING STATES
BIR RULING ITAD 043-21, SEPT 29, 2021



PROFITS ATTRIBUTABLE TO PE IN THE 
OTHER CONTRACTING STATE ARE 

SUBJECT TO TAXES SITUATED THEREIN



 Alpine is not entitled to the benefits under 
the Tax Treaty

 Alpine is subject to income tax rate at the 
regular rate of 30%

 Loc&Stor shall withhold 12% VAT



Treaty benefits shall only be accorded to
residents of either or both states

It is not automatic but is subject to
presentation of proof of residency or
TRC in contracting state

Failure to establish might result in the
imposition of regular tax in the state of
source.





BRANCH PROFIT OF SHELL PH
TO SHELL NETHERLANDS
SUBJECT TO LOWER 10%
INCOME TAX]
BRANCH PROFIT REMITTED
TO HEAD OFFICE ABROAD
SUBJECT TO RELIEF EITHER
THROUGH TAX EXEMPTION
OR TAX REDUCTION]
BIR RULING ITAD 032-21, JUNE 18, 2021]





BIR Form 0901- S1 

Remuneration Derived from the Provision of 
Professional Services or Other Activities of an 

Independent Character

• Contract duly executed by
the parties or their
authorized representatives

•Bureau of Immigration
Certification or Passport
booklet

•Certificate of Completion
of the project • Invoice(s) duly issued

by income recipient

Prescribed Application Form:

DOCUMENTARY REQUIREMENTS
Original or certified true copy of documents 





CGT EXEMPTION ON TRANSFER OF 
SHARES BETWEEN 2 NRFC OVER LOCAL 

SHARES OF STOCKS
BIR ITAD RULING 041-21, SEPT 29, 2021





Since MTSC's assets do not consist 
principally (>50%) of immovable 
property
gains realized by MHI from sale of its shares 

in MTSC to MHPS shall only be taxable in 
Japan (PH-Japan tax treaty)

exempt from PH income tax
Subject to donor’s tax & DST





SUBSTITUTION FEES FROM LOANS 
EXTENDED IN PH: EXEMPT FROM INCOME 

TAX; SUBJECT TO VAT
BIR RULING ITAD 034-21, JULY 7, 2021



S Co.
(62.50%)

N Co.
(22.50%)

T Co.

LOANS

Substitution fees
• Exempt from income tax – S Co. has no permanent establishment in PH
• Subject to VAT – loans related to substitution fees were extended in PH



IN-LINE INSPECTION SERVICES 
RENDERED BY FOREIGN CONTRACTORS

BIR ITAD RULING 028-21 [JUNE 8, 2021]



• Service fees paid by FPIC to NDT are exempt 
from income tax (RP-UAE treaty)

• Not engaged in trade/business in PH

• 140 days only
• No PE
• NDT is liable to VAT

• Services were all rendered in PH



WHERE ARE WE ON 
RFC & TTRA? 



GUIDANCE ON FILING OF RFC & TTRA
RMC 20-2022 [FEB 17, 2022]



TPs who were already issued w/ COE

shall no longer file RFC/TTRA every time
income of similar nature is paid to the same 
nonresident
In applying the confirmed treaty benefit to 

future income payments 
income payor or withholding agent shall 

always be guided by requisites
mentioned in COE



• For income from non-recurring transactions, 
RFCs or TTRAs shall still be filed

• annual updating that is required for long-term 
contract of services, shall only submit:
– TRC of nonresident for relevant year
– Sworn Certification that requisites are met
– CTC of their passports/Certification issued by BI
– Certificate of Completion of the project
– Invoice duly issued by income recipient
– Bank documents/certificate of deposit/telegraphic 

transfer/telex/money transfer evidencing payment 
remittance of income



capital gains-any time after the transaction 
transpired
– but not later than the last day of the 4th month ff the 

close of TY when  income is paid or when the 
transaction is consummated

all other types of income-close of TY but not 
later than last day of the 4th month ff the close of 
such TY when income is paid or payable, or when 
the expense/asset has accrued or is recorded in 
the books, whichever comes first

WHEN TO FILE?





SUBSCRIBE TO OUR 
FREE WEEKLY 
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willie.santiago@dmdcpa.com.ph


